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RESIDENCE DECISION 
___________________________________________________________________ 

[1] The appellant is a 29-year-old citizen of India, whose application for 

residence under the Skilled Migrant category of instructions was declined by 

Immigration New Zealand.  The appellant’s 25-year-old wife was not included in 

the appellant’s application. 

THE ISSUE 

[2] Immigration New Zealand declined the appellant’s residence application 

because it was not satisfied that his employment as a customer service 

representative in a technical support role for an internet provider substantially 

matched the Australian and New Zealand Standard Classification of Occupations 

(ANZSCO) description, including core tasks, of an ICT Customer Support Officer.  

It was also not satisfied that the appellant’s employment met the market rate and 

therefore that his employment did not create unacceptable risks to the integrity of 

New Zealand’s immigration or employment laws.  Without points for skilled 

employment, the appellant did not have sufficient points to meet the minimum 

selection criteria of the Skilled Migrant category.  

[3] The principal issues for the Tribunal are whether Immigration New Zealand 

fairly and properly assessed the appellant’s employment and the market rate for 

an ICT Customer Support Officer.  For the reasons that follow, the Tribunal finds 
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that Immigration New Zealand’s decision was incorrect.  The application is 

returned to Immigration New Zealand for a correct assessment.  

BACKGROUND 

[4] The appellant made his application for residence under the Skilled Migrant 

category of instructions on 11 October 2016.  He claimed 175 points, which 

included 80 points for skilled employment as a customer service representative in 

a technical support role for an internet provider, a position he claimed substantially 

matched the ANZSCO description of an ICT Customer Support Officer.  He 

provided a copy of his individual employment agreement and job description.  The 

agreement recorded his starting salary had been $37,000 and he had begun in the 

role on 5 May 2016.  Subsequent information from his employer indicated he was 

paid $39,000 per annum plus up to $9,600 in bonuses.  

Employment Verification 

[5] At Immigration New Zealand’s request, the appellant’s employer completed 

an employer questionnaire.  He answered questions in relation to the appellant’s 

role and the work that was required of him.  He explained that the appellant mostly 

dealt with the company’s residential customers who required support with their 

internet services, home networks, hardware, software and mobile devices.  The 

employer explained how the appellant completed all but one of the tasks he was 

asked to comment on.   

Not a Substantial Match 

[6] On 3 March 2017, Immigration New Zealand advised the appellant that it 

was not satisfied his employment substantially matched the ANZSCO description 

of an ICT Customer Support Officer.  It had a number of concerns about his role.  

It appeared that the scope of his position was restricted to knowledge of his 

company’s products and services, and basic operations.  His job description 

indicated that he was responsible for resolving customers’ issues on a customer’s 

first contact with him.  It therefore appeared that the problems he handled were 

basic, given that he was expected to resolve the issue in a short timeframe.   

[7] Immigration New Zealand acknowledged that the appellant performed some 

of the ANZSCO core tasks for an ICT Customer Support Officer.  However, it 

appeared that the tasks he performed were those that did not require highly 
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technical or specialist training, which differentiated the skilled role from an 

unskilled one.  It appeared that his role might be more of a substantial match for 

two other ANZSCO occupations, Call or Contact Centre Information Clerks, or Call 

or Contact Centre Operator.  Neither of these roles was included on the List of 

Skilled Occupations at Appendix 6 of instructions.   

[8] Further, Immigration New Zealand noted the qualifications associated with 

the role of an ICT Customer Support Officer under ANZSCO were a New Zealand 

Register Diploma or three years work experience.  The eight weeks of training 

offered by the appellant’s company to customer service representatives were less 

than the qualifications required by the ANZSCO, which further raised concerns 

that his role was not a substantial match to the occupation.   

[9] Immigration New Zealand also noted its concerns that the appellant’s salary 

appeared to be lower than the market rate offered to ICT Customer Support 

Officers.  It recorded that it was entitled to consider whether the remuneration 

offered for the position was comparable to the market rate in its assessment of 

whether an offer of employment created an acceptable risk to the integrity of New 

Zealand’s immigration and employment laws.  It was not satisfied that his 

employment met the relevant instructions given that his current remuneration was 

considerably below the market rate for New Zealand workers, although it did not 

explain why a lower pay rate than the market rate would, in the appellant’s case, 

compromise the integrity of New Zealand’s immigration and employment laws.   

[10] Immigration New Zealand recorded that it had not awarded points for skilled 

employment at this stage, or for points for skilled employment in an identified 

future growth area or an area of absolute skills shortage.  It also did not award him 

points for his qualification in an identified future growth area or an area of absolute 

skills shortage.  Without points for skilled employment, or bonus points for skilled 

employment or his qualification, the appellant would be eligible for only 80 points, 

which did not meet the minimum selection criteria of the Skilled Migrant category.   

Appellant’s Response 

[11] On 16 March 2017, the appellant’s newly appointed representative made 

submissions in response.  The representative recorded that Immigration New 

Zealand appeared to have accepted some of the information provided by the 

employer in relation to the appellant’s completion of certain core tasks.  However, 

the representative queried why Immigration New Zealand had not accepted the 

information and comments made by the employer in relation to the other core 
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tasks.  The representative requested an explanation about why the information 

from the employer had not been accepted in relation to those tasks, and an 

explanation of the level at which Immigration New Zealand expected an ICT 

Customer Support Officer to work.  The representative provided a detailed 

response prepared by the employer and a response prepared by the appellant in 

response to Immigration New Zealand’s concerns about the tasks he completed.  

[12] The representative also disputed Immigration New Zealand’s assessment 

that the appellant’s role appeared to match unskilled ANZSCO positions.  Further, 

the representative requested an explanation about how the appellant’s salary and 

employment agreement contravened employment laws and created an 

unacceptable risk to the integrity of New Zealand’s immigration or employment 

laws.  The representative advised that the employing company had more than 

3,000 staff across three countries and had won a number of awards.  The 

employer was confident that the appellant’s employment agreement was compliant 

with New Zealand employment law.  

Immigration New Zealand Decision 

[13] On 3 May 2017, Immigration New Zealand declined the appellant’s 

application because it was not satisfied that his employment as a customer service 

representative in a technical support role for an internet provider substantially 

matched the ANZSCO description, including core tasks, of an ICT Customer 

Support Officer.  It did not accept that the appellant was performing some of the 

ANZSCO core tasks to the extent and level envisaged by ANZSCO.  The tasks it 

was satisfied that he completed did not appear to require specialist, managerial or 

technical skill, which distinguished a skilled role from a non-skilled role.  It was 

also not satisfied that the appellant’s salary met the acceptable market rate and 

therefore it was not satisfied that his employment did not create unacceptable risks 

to the integrity of New Zealand’s immigration or employment laws.  The appellant 

was awarded 80 points, which was not sufficient to meet the minimum selection 

criteria of the Skilled Migrant category.  

STATUTORY GROUNDS 

[14] The appellant’s right of appeal arises from section 187(1) of the Immigration 

Act 2009 (the Act).  Section 187(4) of the Act provides: 
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(4) The grounds for an appeal under this section are that— 

(a) the relevant decision was not correct in terms of the residence 
instructions applicable at the time the relevant application for the 
visa was made; or 

(b) the special circumstances of the appellant are such that 
consideration of an exception to those residence instructions 
should be recommended. 

[15] The residence instructions referred to in section 187(4) are the Government 

residence instructions contained in Immigration New Zealand’s Operational 

Manual (see www.immigration.govt.nz). 

THE APPELLANT’S CASE 

[16] On 16 June 2017, the appellant lodged this appeal on both grounds in 

section 187(4) of the Act. 

[17] The appellant’s newly appointed counsel makes submissions on appeal 

(29 August 2017) and provides copies of Immigration New Zealand’s Advice to 

Staff regarding best practice when determining market rates from the Immigration 

New Zealand website (4 December 2015 and 19 August 2016); copies of 

information about market rates for roles in information technology from two 

different websites (11 and 18 July 2017); a statement from the appellant 

(16 June 2017) with copies of his and his wife’s qualifications, including 

International English Language Testing System certificates for them both; and 

their marriage certificate (23 March 2017). 

[18] The extent to which the Tribunal is able to take into account new 

information and evidence on appeal is constrained by section 189 of the Act.  New 

evidence on appeal is inadmissible when considering the correctness of 

Immigration New Zealand’s decision, unless it falls within the exception contained 

in section 189(3)(a) of the Act, or under section 189(6) of the Act.  In this case, the 

evidence presented on appeal is not admissible.  However, given the outcome of 

the appeal, it can be considered, as appropriate, by Immigration New Zealand in 

its reassessment. 
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ASSESSMENT 

[19] The Tribunal has considered the submissions and documents provided on 

appeal, and the file in relation to the appellant’s residence application that has 

been provided by Immigration New Zealand.   

[20] An assessment as to whether the Immigration New Zealand decision to 

decline the appellant’s application was correct in terms of the applicable residence 

instructions is set out below.   

Whether the Decision is Correct 

[21] The application was made on 11 October 2016 and the relevant criteria are 

those in residence instructions as at that time.  Immigration New Zealand declined 

the application because it was not satisfied that the appellant’s employment as a 

customer service representative in a technical support role for an internet provider 

substantially matched the ANZSCO description, including core tasks, of an ICT 

Customer Support Officer.  Further, it was not satisfied that the appellant’s 

employment did not create unacceptable risks to the integrity of New Zealand’s 

immigration or employment laws, as it considered the appellant’s salary fell below 

the acceptable market rate. 

Relevant instructions 

[22] Paragraph SM7.10 of instructions states that skilled employment requires 

specialist, technical or management expertise, and the assessment of whether an 

occupation is skilled is primarily based on the ANZSCO: 

SM7.10 Skilled Employment 

a. Skilled employment is employment that requires specialist, technical or 
management expertise obtained through:  

i. the completion of recognised relevant qualifications; or  

ii. recognised relevant work experience (see SM7.10.15 below); or  

iii. the completion of recognised relevant qualifications and work 
experience. 

b. Assessment of whether an occupation is skilled for the purposes of the 
Skilled Migrant Category (SMC) is primarily based on the Australian and 
New Zealand Standard Classification of Occupations (ANZSCO) which 
associates skill levels with each occupation.  

Note: The ANZSCO is available at www.immigration.govt.nz/ANZSCO 

Effective 14/05/2013 
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[23] For an applicant to be awarded points for his or her skilled employment, 

SM7.10.1.a requires that their employment substantially match the ANZSCO 

description, including core tasks, of an occupation on the List of Skilled 

Occupations at Appendix 6 of instructions: 

SM7.10.1 Assessment of whether employment is skilled 

An offer of employment or current employment in New Zealand will be assessed as 
skilled if it meets the requirements of (a), (b) or (c) below. 

a. The occupation is included in part A of the List of Skilled Occupations held 
at Appendix 6 and the principal applicant can demonstrate that their offer of 
employment or current employment substantially matches the description 
for that occupation (including core tasks) as set out in the ANZSCO and:  

... 

Effective 14/05/2013 

[24] SM7.20.a requires that an applicant’s employer comply with all relevant 

immigration and employment laws in force in New Zealand, including paying an 

applicant the appropriate wage.  SM7.20.c requires that Immigration New Zealand 

be satisfied that the employment does not create unacceptable risks to the 

integrity of New Zealand's immigration or employment laws, policies or 

instructions, which may include an assessment of whether an applicant’s 

remuneration is comparable to the market rate for such employment: 

SM7.20 Requirements for employers 

a. All employers wishing to employ non-New Zealand citizens or residents 
must comply with all relevant employment and immigration law in force in 
New Zealand. Compliance with relevant New Zealand employment and 
immigration law includes, but is not limited to: 

i. paying employees no less than the appropriate minimum wage rate 
or other contracted industry standard; and 

... 

c. Current employment or an offer of employment does not qualify for points if 
it is not compliant with all relevant immigration and employment laws in 
force in New Zealand or if INZ considers that the employment of the 
applicant creates unacceptable risks to the integrity of New Zealand's 
immigration or employment laws, policies or instructions. 

Note: To determine whether an offer of employment creates an unacceptable risk 
to the integrity of New Zealand's immigration and employment laws, policies or 
instructions an immigration officer may consider whether the remuneration offered 
for the position is comparable to the market rate for New Zealand workers in that 
occupation. 

Effective 07/12/2015 
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ANZSCO requirements 

[25] The ANZSCO occupation of ICT Customer Support Officer (313112) is 

described in the ANZSCO Unit Group 3131 ICT Support Technicians.  This 

occupation is included in Part A of the List of Skilled Occupations at Appendix 6 of 

instructions.  Alternative titles for an ICT Customer Support Officer as listed in 

ANZSCO include ICT Help Desk Officer, ICT Help Desk Technician, and Systems 

Support Officer.  One of the potential specialisations is Network Support 

Technician.  The ANZSCO describes an ICT Customer Support Officer as 

someone who: 

Provides support, education and guidance in the deployment and maintenance of 
computer infrastructure and the diagnosis and resolution of technical problems and 
issues.  May work in a call centre. 

[26] Other occupations included in the Unit Group are Hardware Technician 

(313111), Web Administrator (313113) and ICT Support Technicians NEC 

(313199).  The core tasks for the Unit Group 3131 ICT Support Technicians are as 

follows: 

• determining software and hardware requirements to provide solutions to 
problems  

• responding to inquiries about software and hardware problems  

• adapting existing programs to meet users' requirements  

• installing and downloading appropriate software  

• ensuring efficient use of applications and equipment  

• implementing computer networks  

• designing and maintaining websites  

• repairing and replacing peripheral equipment such as terminals, printers and 
modems  

• may work in a call centre 

[27] It is apparent, given that there are a number of other specific occupations 

listed in the Unit Group, that not all of the core tasks will be applicable to the 

occupation of an ICT Customer Support Officer.  While there may be some 

overlap, the task of designing and maintaining websites belongs with the 

occupation of a Web Administrator.  The task of repairing and replacing peripheral 

equipment such as terminals, printers and modems falls more clearly under that of 

Hardware Technician.  After some assessment, Immigration New Zealand 

correctly decided that these two tasks were not relevant to an ICT Customer 

Support Officer’s role.  

[28] Based on information obtained from the appellant’s employer, Immigration 

New Zealand was satisfied that the appellant responded to inquiries about 

software and hardware problems; installed and downloaded appropriate software; 
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ensured efficient use of applications and equipment; and worked in a call centre.  

The Tribunal agrees that Immigration New Zealand’s assessment in relation to 

these core tasks was correct. 

[29] Immigration New Zealand was not satisfied that the appellant undertook 

three of the remaining relevant ANZSCO core tasks: determining software and 

hardware requirements to provide solutions to problems; adapting existing 

programs to meet users' requirements; and implementing computer networks.  Its 

assessment in relation to these core tasks is considered below. 

Submissions on appeal 

[30] On appeal, the appellant’s counsel argues that Immigration New Zealand’s 

decision was not correct according to residence instructions because Immigration 

New Zealand failed to take into account relevant information that had been 

provided by the employer.  Further, counsel states that Immigration New Zealand 

incorrectly imported a skill level requirement into the ANZSCO core tasks, instead 

of assessing whether the tasks were completed.   

[31] Counsel further submits that Immigration New Zealand was incorrect to rely 

on a market rate range obtained from only the NZ Careers Website.  Counsel 

argues that this reliance on one source is contrary to Immigration New Zealand’s 

own best practice.  Counsel submits that the appellant’s pay scale falls within the 

market rate as determined by other relevant websites.  

Failure to properly consider relevant information 

[32] The employer, on two occasions in response to Immigration New Zealand’s 

questionnaire and its concerns, explained in some detail that part of the 

appellant’s role was to diagnose issues with customer’s networks, connections, 

operating systems and hardware, and assess, diagnose and troubleshoot to 

advise customers on solutions, which might include the replacement or upgrade of 

hardware and software.  The employer gave examples of the work the appellant 

did and the skills he needed to undertake his role.  The employer specifically 

highlighted that the fact that the appellant held a Diploma, and Bachelor and 

Master’s degrees in information technology made him especially suitable for what 

was a technical role. 

[33] It is unclear why Immigration New Zealand focused on the first task 

requiring “analysis” and even less clear why it considered, despite the clear 
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evidence from the employer, that the appellant did not analyse problems in order 

to find a solution.  In the context of the appellant’s employment, which ANZSCO 

recognised might take place in a call centre, it was not relevant that the appellant 

had no physical involvement in replacing or upgrading hardware on a customer’s 

premises.  Immigration New Zealand did not address the employer’s comments in 

relation to the aspects of computer networks that the appellant dealt with (which, 

the Tribunal notes, may in any case be a task more closely associated with the 

Network Support Technician specialisation, rather than an ICT Customer Support 

Officer more generally).  It is clear that Immigration New Zealand failed to take into 

account the information given by the employer about the variety of work that the 

appellant did to provide solutions to assist the company’s customers, and in doing 

so, acted contrary to the principles of fairness and natural justice as set out in A1.5 

(effective 29 November 2010).   

Incorrect focus on skill level 

[34] The instructions at SM7.10 and SM7.10.1 require Immigration New Zealand 

to consider whether an applicant has demonstrated that his or her offer of 

employment or current employment substantially matches the description for the 

relevant occupation (including all the core tasks) as set out in the ANZSCO.  In 

considering the ANZSCO core tasks, Immigration New Zealand is to focus its 

assessment on whether an applicant is undertaking those core tasks: see 

WB (Skilled Migrant) [2015] NZIPT 202536 at [23]. 

[35] In this case, Immigration New Zealand incorrectly imported a skill level, 

“specialised, managerial or technical”, into its assessment of whether the appellant 

was undertaking the core tasks.  The instructions do not specify a skill level in 

undertaking the tasks, just that an applicant is undertaking the task.  Immigration 

New Zealand was incorrect to decide that the appellant was not completing the 

remaining core tasks because it was not satisfied that the appellant performed the 

tasks at “the level required by the ANZSCO”. 

Incorrect assessment of market rate 

[36] Immigration New Zealand advised the appellant that the market rate for an 

ICT helpdesk/support technician was between $43,000 and $60,000.  Immigration 

New Zealand relied exclusively for its assessment of the market rate on a New 

Zealand Careers database search.   
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[37] The Tribunal’s previous decision in LX (Skilled Migrant) [2014] NZIPT 

202125, at [23]-[27], makes it clear that care must be taken by Immigration New 

Zealand in determining a market rate for an occupation.  A market rate must be 

expressed as a range, which, in this case, Immigration New Zealand did, rather 

than as an average or a mean figure.  However, in LX (Skilled Migrant), the 

Tribunal made it clear that in determining that range, Immigration New Zealand 

should use the definition of market rate at W2.2.15 in its temporary visa 

instructions as a guide to the assessment of a market rate for the purposes of 

SM7.15 and SM7.20.  It was also made clear by the Tribunal that Immigration New 

Zealand must consider a range of sources of information to determine a market 

rate, including CRiSM labour market information pages showing averages and 

medians from data collected since 2009; up-to-date information from relevant 

websites; and information from the relevant industry.  Along with the provisions of 

W2.2.15, these sources of information allow for a free-ranging investigation into a 

typical or usual pay rate received by a New Zealand citizen or resident for 

equivalent work.   

[38] In the appellant’s case, there was no such free-ranging investigation.  None 

of the type of factors listed in W2.2.15 were considered by Immigration New 

Zealand.  It consulted only one website, New Zealand Careers, for information on 

the pay rates for “ICT helpdesk/support technicians”, using only one source as 

being definitive of a market rate salary.  To use only one source for this 

information meant that the assessment of a market rate salary was flawed.  It must 

therefore be reassessed. 

[39] Further, Immigration New Zealand must appreciate that the ultimate 

question is whether the offer of employment creates an unacceptable risk.  The 

degree of variance from the market rate, for example, is relevant to that question.  

There may be other terms and conditions of the employment that have a bearing 

on the pay rate and that it is relevant and fair to take into account.  In other words, 

Immigration New Zealand must also explain why a lower than market pay rate 

creates an unacceptable risk to the integrity of New Zealand’s immigration and 

employment laws, policies or instructions.   

[40] The appellant must understand that the success of his application is not 

guaranteed.  The integrity of New Zealand’s immigration and employment laws 

and policies may be impugned if any market force, including immigration, is 

permitted to drive down wages to unacceptable levels.  In the end, it might be that 

his salary (now $39,000 per annum) will be determined by Immigration New 
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Zealand to be so far below the market rate that it creates an unacceptable risk to 

the integrity of New Zealand’s immigration and employment laws, policies or 

instructions.  However, before it can make that determination, Immigration New 

Zealand must make a comparative assessment of the appellant’s occupation and 

pay rates with equivalent occupation(s) and pay rates, with data taken from more 

than one source and then intelligently assessed.   

Conclusion on correctness 

[41] The Tribunal finds that Immigration New Zealand’s decision was incorrect.  

It failed to take into account all the information provided by the employer and 

incorrectly imported a skill level requirement into its assessment of whether the 

appellant’s employment substantially matched the ANZSCO occupation of an ICT 

Customer Support Officer.  Further, it did not properly determine the market rate 

for such positions nor did it explain why a salary lower than the market rate would 

create an unacceptable risk to the integrity of New Zealand’s immigration and 

employment laws, policies or instructions.  The decision to decline is cancelled 

and the application is returned to Immigration New Zealand for a correct 

assessment. 

DETERMINATION 

[42] This appeal is determined pursuant to section 188(1)(e) of the Immigration 

Act 2009.  The Tribunal considers the decision to refuse the visa was made on the 

basis of an incorrect assessment in terms of the applicable residence instructions.  

However, the Tribunal is not satisfied the appellant would, but for that incorrect 

assessment, have been entitled in terms of those instructions to the immediate 

grant of a visa.   

[43] The Tribunal therefore cancels the decision of Immigration New Zealand.  

The appellant’s application is referred back to the chief executive of the Ministry of 

Business, Innovation and Employment for a correct assessment by Immigration 

New Zealand in terms of the applicable residence instructions, in accordance with 

the directions set out below. 

Directions 

[44] It should be noted that while these directions must be followed by 

Immigration New Zealand they are not intended to be exhaustive and there may 
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be other aspects of the application that require further investigation, remain to be 

completed or require updating. 

1. The application is to be reassessed by an Immigration New Zealand 

officer not previously associated with the application in accordance 

with the instructions in existence at the date the residence application 

was made.  No further lodgement fee is payable. 

2. Immigration New Zealand is to invite the appellant to update his 

application within a reasonable timeframe, including an update as to 

his current position, salary, and conditions of employment, and any 

further evidence of the tasks that he completes. The appellant may 

also wish to provide any evidence he can obtain about the current 

market rate for an ICT Customer Support Officer. 

3. Immigration New Zealand is to take into account the Tribunal’s 

findings above at [32] – [35] in reassessing the information provided by 

the appellant and his employer regarding whether his employment is a 

substantial match to an ICT Customer Support Officer. 

4. Immigration New Zealand is to determine, on the basis of the 

information received from the appellant and on the basis of any 

research it undertakes and has presented to the appellant for 

comment, whether the appellant is being paid a market rate for his 

employment.  If it determines that he is not, it must also explain why 

his lower than market pay rate creates an unacceptable risk to the 

integrity of New Zealand’s immigration and employment laws, policies 

or instructions, as per [37] – [40] above. 

5. The application is then to be assessed against the remaining relevant 

instructions.  If, at any stage, Immigration New Zealand finds 

potentially prejudicial matters that must be put to the appellant, it is to 

do so in clear and concise terms with reasons.  The appellant is to be 

given a reasonable opportunity to respond.   

[45] The appellant is to understand that the success of this appeal does not 

guarantee that his application will be successful, only that it will be subject to 

reassessment by Immigration New Zealand. 

[46] The appeal is successful in the above terms. 
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Certified to be the Research  
Copy released for publication. 
 
Z N Pearson 
Member 

Order as to Depersonalised Research Copy   

[47] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the 

Tribunal orders that, until further order, the research copy of this decision is to be 

depersonalised by removal of the appellant’s name and any particulars likely to 

lead to the identification of the appellant. 

“Z N Pearson” 
 Z N Pearson 
 Member 


